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INTRODUCTION

Plaintiffs’ Opposition to Defendants’ Demurrer is premised on the false supposition that
they have somehow articulated an original attack on California’s mandatory vaccination statute,
never considered by any federal or state court over the last 100 years of this Nation’s

jurisprudence upholding such statutes. Because plaintiffs’ supposition is patently wrong as a

matter of law, and their claims cannot be cured by amendment, defendants’ dem -rer should be

sustained without leave to amend.

Although this lawsuit is plaintiffs’ second attempt to seek declarafory and injunctive relief
from the state’s enforcement of Senate Bill 277 (Cal. Stats 2015 Ch. 35) (SB 277}, they contend
that the issues before this Court are “of first impression™ and that “no California rourt has ruled
on this iésue after the landmark Serrano cases in the 1970s.” (Pls. Opp., at p. 2.7 However, it was
merely‘ five months ago that the Central District of California dismissed plaintifts’ nearly
identical complaint, asserting substantially similar causes of action. (See Defendants’ Request for
Judicial Notice (RIN), Exh. 7, Torrey-Love, et al. v. State of California Departm:nt of Education
¢t al., Case No. ED CV 16-2410-DMG (DTBx) (Torrey-Love ).} And it was less than a year ago
that the Southern District of California published its decision in Whitlow v. Calijornia (8.D. Cal.
2016) 203 F.Supp.3d 1079, upholding the constitutionality of 8B 277 against claims alleging
violations of due process, privacy and the right to a public education. (See alse RJN, Exh. 4.)

Indeed, plaintiffs’ opposition fails to distinguish their Complaint from any of the four
other actions challenging SB 277 that have been dismissed in state and federal courts in
California. (See RIN, Exhs. 4-7.) To the contrary, plaintiffs” opposition is devoid of any legal
authority that directly challenges the State’s unquestioned interest in protecting public health and
safety by mandating vaccinations for school children ~ a legitimate and compelling state interest
that has been unanimously recognized by the U.S, Supreme Court, the California Supreme Court,
and every other federal and state court that has addressed the issue. Mandatory vaccination laws
have withstood various challenges predicated on the First Amendment, the Equal Protecﬁon
Clause, the Due Process Clause, education rights, parental rights, privacy rights, and more. As

defendants stated in their demurrer, this case is no different. (RN, Exh. 7.)
‘ 1
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Respectfully, defendants’ demurrer should be sustained without leave to smend.
ARGUMENT

1. PLAINTIFFS’ RELIANCE ON THE UNCONSTITUTIONAL CONDITIONS DOCTHINE IS
UNAVAILING TQO THEIR FACIALLY DEFECTIVE CLAIMS

Plaintiffs’ assertion that SB 277 forces them to choose between the exercise of their
fundamental constitutional rights, i.e., the right to privacy, the right to an education, and the right
to direct the upbringing of one's children, is unfounded. (Pls. Opp., at p. 4.) This identical
argument was expressly rejected by the Central District in plaintiff’s federal action. (RJN, Exh,
7, at pp. 5-8.)

“To determine whether the government has violated the unconstitutional conditions
doctrine, the court must look to whether the condition placed upon the receipt of & benefit
‘further(s] the end advanced as the justification for the prohibition.”” (Palmer v. Valdez (9th Cir.
2009) 560 F.3d 965, 972 [quoting Nollan v. Cal. Coastal Comm'n (1987) 483 U.5. 825, 837].)
.Therefore, “the ‘government cannot impose a condition for a reason not germanc to one that
would have justified denial’ of the benefit.” (/bid., at p. 972.) However, “such lumitations only
arise when the condition attached infringes on a constitutionally protected intercst.” (Parks v,

Watson (9th Cir. 1983) 716 F.2d 646, 651(italics added).)

A. SB 277 Does Not Unreasonably Compel Plaintiffs to Choosc Betveen
Competing Constitutional Rights

Plaintiffs essentially argue that they have the right to demand that their chi”dren attend
school or childcare without first being vaccinated against serious but easily preventable diseases.
No court has ever held ﬁat to be a fundamental right. Indeed, as confirmed by Jicobson v.
Commonwealth of Massachusetts (1905) 197 U.S. 11, 32 (Jacobson) and the century of
jurisprudence following it, mandatory vaccination laws do pot infringe on a constitutionally
protected right. (See, e.g., Zucht v. King (1922) 260 U.S. 174, 175-177 [rejecting pla.intiffs’ claim
under the Equal Protection Clause, holding that “it is within the police power of 1 state to provide

for compulsory vaccination™): Prince v. Massachusetts (1944) 321 U.S, 158 [a parent “cannot

2
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claim freedom from compulsory vaccination for the child more than for himself ¢ religious
grounds. The right to practice religion freely does not include liberty to expose the community or
the child to communicable disease or the latter to ill health or death.™); Phillips v. City of New
York (2nd Cir. 2015) 775 F.3d 538, 543 [holding that “mandatory vaccination as 1 condition for
admission to school doeé not violate the Free Exercise Clause™); Workman v. Mingo County Sch.
(S.D. W. Va. 2009) 667 F. Supp. 2d 679, 690-691 [“a requirement that a child must be vaccinated
and immunized before it can attend the local public schools violates neither due ;rocess nor . . .
the equal protection clause of the Constitution™], affirmed Workman v. Minge County Bd. of
Educ. (4th Cir. 2011) 419 F. App’x 348, 353-54 (unpublished): Boone v. Boozmuin (E.D. Ark.
2002) 217 F. Supp. 2d 938, 956 (E.D. Ark. 2002) [“the question presented by the: facts of this
case is whether the special protection of the Due Process Clause jncludes a parent’s right to refuse
10 haw.fc-: her child immunized before attending public or private school where immunization is a
precondition to attending school. The Nation’s history, legal traditions, and praciices answer with
a resounding ‘no.”].)" | |
1.  The right to duc process

It is indisputable that the right to refuse medical treatment and the right to direct the
upbringing of one’s children are not beyond limitation, particularly within the context of
mandatory school immunization. In Cruzan v. Director, Missouri Department ¢, Health (1990)
497 U.8. 261, analyzing the right to refuse certain medical treatment, the Suprerrz Court cited to
Jacobson, and recognized mandatory vaccination as an example where state intc:csts outweigh a
plaintiff’s liberty interest in refusing vaccination. (Id., 497 U.S. atp. 279.) Well-prior to Cruzan,

the Supreme Court emphasized that “a state is not without constitutional control over parental

! Plaintiffs’ assertion that “the federal district court [in Boone] explicitly stated that its
ruling would be different if public education was a fundamental right in that juri:diction,” (Pls.
Qpp. 10), is wrong. The court in Boone made no such statement, Instead, it obs:rved correctly
that there is no fundamental right to an education recognized in the U.S8. Constitution., (Boone,
supra. 217 F. Supp. 2d at 957 T“ITlo the extent plaintiff asserts that [shel ... has a fundamental
constitutional right to a free and apvrovriate public education which outweighs ihe State's intercst
in immunizing school children. plaintiff is incorrect, While the Court does not ninimize the
importance of education. it is firmlv established that the right to an education is not provided
explicit or implicit protection under the Constitution and is not a fundamental riit or liberty.”].)

3
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discretion in dealing with children when their physical or mental health is jeopar:lized.” (Parham
v.J R (1979) 442 11.8. 584, 603.) And, as explained in Prince, “neither the rights of religion nor
rights of parenthood are beyond limitation[;] both can be interfered with when necessary to
protect a child.” (Prince, supra, 321 U.8. at 166; see also Pickup v. Brown (9th Cir. 2014) 740
F.3d 1208, 1235 [citing Prince and stating that parents’ right to make decisions regarding the
care, custody, and control of their children “is not without limitations,” particularly in “the health
arena, [where] states may require the compulsory vaccination of children.”].) “Unquestionably,
imposing a mandatory vaccine requirement on school children as a condition of enrollment does
not violate substantive due process.” (Whitlow, supra, 203 F.Supp.3d at p. 1089.)
2. Theright to privacy

As with due process, the right to privacy is not absolute. (See, e.g., Coshow v. City of
Escondido (2005) 132 Cal App.4th 687, 712 [“[i]n the area of health and health vare legislation,
there is a presumption both of constitutional validity and that no violation of privacy has
ocourred™]; Mathews v. Harris (2017) 7 Cal.App.5th 334, 368 [“The privacy claim fails if there is
a reasonable exercise of California's broad police powers enacted to address ‘problems of vital
local concern.’”].) |

Indeed, Health and Safety Code section 120440 pcnnits health care providers, schools and
child care facilities to disclose medical information such as the types and dates of immunizations
a child has received, 1o 1ocal health departments. (Health & Saf. Code, § 120441, subd. (¢).)
Neither the disclosure of a student’s immunization history nor a student’s medical exemption is
made public record. As such, neither constitutes a “serious invasion of privacy” violating
plaintiffs” purported “right to control circulation of personal médical informatior.™ (Pls. Opp., at
pp. 4-5.)

3. The right to public education

Plaintiffs’ reliance and emphasis on the “landmark Serrano cases in the 1970s” is |

unavailing. (Pls. Opp., at p. 2.) In Serrano, the court considered education a furdamental right in

the face of disparate funding of public schools on the basis of race and poverty. There is no
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 discussion in Serrano of the State’s inherent police power to protect the public health of school

children and others through mandatory childhood vaccinations. To the contrary, as discussed in
defendants’ moving papers, the existence of such a fundamental right does not invalidate a school
vaccination mandate. In French v. Davidson (1904) 143 Cal. 658, which was decided 25 years
after the adoption of California’s constitutional right to an education (see Cal. Comnst., Art. IX, §
5), the California Supreme Court expressly held that the State’s mandatory school vaecination
statute “in no way interferes with the right of the child to attend school, provided the child
complies with its provisions.” (143 Cal. ﬁt p. 662.) Similarly, in a case cited exiznsively in
Jacobson, the New York Court of Appeal in Viemeister v. White (1904) 179 N.Y. 235, held that
New York’s mandatory school vaccination statute did not violate that state’s cor stitutional right
to a free and public education, which is virtually identical to that contained in California’s
Constitution. (179 N.Y. at p. 238 [*[t]he right to attend the public schools of thix state is
necessarily subject to some restrictions and limitations in the interest of the public health.”).) 2

Thus, in the absence of an infringement of a constitutionally protected right, the so-called
unconstitutional conditions doctrinc advanced by plaintiffs in their Opposition ¢:nnot apply here.

B. SB 277 Furthers Legitimate and Compelling State Interests

But even if the unconstitutional conditions doctrine applied to plaintiffs’ ¢laims, and it does
nolt, the doctrine permits a condition placed upon the receipt of a government benefit if the
condition “further[s] the end advanced as the justification for the prohibition.” (Palmer, supra,
560 F.2d at p. 972.) In this regard, the analysis under the unconstitutional conditions doctrine is
conceptually indistinguishable from the balancing of states’ legitimate and compelling interests in

mangdatory vaccinations with various competing personal rights. Here, applying cither rational

2 Plaintiffs also claim that “Slayton [v. Pomona Unified School District (.984) 161
Cal.App.3d 538] is particularly insightful.” (Pls. Opp., at p. 6.) However, “the :mly issue
presented by [Siayton] . . . is whetber the trial court abused its discretion in failing to award
attorney fees under the private attorney general doctrine codified in Code of Civ'! Procedure
section 1021.5.” (Slayfon, supra, 161 Cal.App.3d at p, 544.) Plaintiffs fail to explain how the
“loyalty oath to a school district” in Slayton is in any way comparable to the Staie’s interest in
mandating vaccination to protect public health and safety. (See Pls. Opp., at pp. 5-7.)

3
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basis or strict scrutiny, there can be no question that the condition of vaccination furthers the end
advanced by prohibiting unvaceinated children from attending schools or day ¢ar: centers.

Plaintiffs make no effort to refute or even distinguish this case from the Cz. ifornia Supreme
Court's holding that “when danger to health exists . . . state regulation shall be tested under the
rational basis standard™ and thus tacitly concede that even when a state “statute restricty a
fundamental right, when the state asserts important intcrests in safeguarding health, review 1s
under the rational basis standard.” (People v. Privitera (1979) 23 Cal.3d 697, 707 [original
emphasis]; Wilson v. California Health Facilities Com. (1980). 110 Cal.App.3d 517, 324
[emphasis added].)*

As discussed in defendants’ moving papers, SB 277 is rationally related to the “State’s
interest in protecting public health and safety.” (Whitlow, supra, 203 F. Supp.3c at p. 1088; see
also, 'French, supra, 143 Cal. at 662 [“the proper place to commence in the attempt to prevent the
spread of a contagion was among the young, where they were kept together in considerable
nufnbers in the same room for long hours each day . . . children attending school occupy a natural
class by themselves, more liable to contagion, perhaps, than any other class that we ¢an think
of™; Loﬁe v. Superior Court (1990) 226 Cal.App.3d 736, 740 [“the legislature is necessarily
vested with large discretion not only in dctcrmiﬂing what are contagious and inf:ctious discases,
but also in adopting means for preventing the spread thereof.”].)

Even if strict scrutiny were to apply, Jacobson and its progeny have uncquivocally held that

immunization laws are justified because they serve a compelling state interest in protecting public

? Instead, plaintiffs cite Zan J. v. Peter M. (2013) 213 Cal.App.4th 189 (fan J.) and
erroneously claim that “‘any infringement on a custodial parent’s right to direct Ler child’s
upbringing’ is generally unconstitutional ‘absent clear and convincing evidence.”™ (Pls. Opp., at
p. 7, citing Jan J., supra, 213 Cal.App.4th at p. 206.) The court in Jar J. did not articulate, much
less apply, a “test and standard” of clear and convincing evidence to the state’s legitimate and
compelling interest in protecting public health and safety. (Pls. Opp., atp. 7.) IomJ. concerned a
family court’s visitation order under Family Code section 3102; the appellate conrt simply held
that, “a clear and convincing evidence standard of proof must be applied in detesmining whether
grandparent visitation should be ordered over the objection of a child's custodici parent.” (lan
J.. 213 Cal.App.4th at pp. 191, 207 (italics added).)

6
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health and safety. (Jacobson, supra, 197 U.S. at p. 35 [“the legislature has the right to pass laws
which, according to the common belief of the people, are adapted to prevent the spread of
contagious diseases™]; see also Sherr v. Northport-East Northport Union Free School Dist,
(E.D.N.Y. 1987) 672 F. Supp. 81, 88 [holding there is a “compelling interest . . . in fighting the
spread of contagious diseases through mandatory inoculation programs™].

Furthermore, SB 277 is narrowly tailored to serve its interest in protecting children from the
spread of dangerous communicable and potentially fatal diseases. As discussed in defendants’
moving papers, 3B 277 mandates vaccinatioﬁ only for those diseases that the Leyislature
detenﬁined are “very serious” and that “pose very real health risks to children.” Sec RIN, Exh. 2
at 4.) The statute contains appropriate but limited exemptions for childreﬁ with 1medical
conditions that would make vaccination unsafe, and children who would otherwise be
homeschooled or enrolled in independent study programs. (Health & Saf. Code. § 120335, subd,
(f) (West 2016).) Plaintiffs’ assertions that a “massive education effort” or “ingentivized
vaccination™ are alternative means to protect the public health from contagious diseases are
baseless and, in any event, beside the point. (See Pls. Opp., at p. 9.} Jacobson t:ld long ago that
“[i]t is no part of the function of a court or a jury to determine which one of two modes was likely
to be the most effective for the protection of the public against disease. That was for the
legislative department to determine in the light of all the information it had or co ld obtain,™
(Jacobson, supra, 197 U.S. at p. 30.)

Plaintiffs’ refusal to vaccinate their children was their decision, for which they alone are
responsible. SB 277 provides plaintiffs and their children with the alternative of home-schooling,
thereby preserving their right to a public edulcation under the state Constitution, while at the same
time prescrving the rights of the other children at school, particularly those chilc ren who have

medical exemptions. +

4 Plaintiffs assert in their Opposition that vaccinations “cost money” and “can take large
amounts of time and effort,” (Pls. Opp., at p. 9.) But plaintiffs’ claims are predizated on their
personal beliefs against vaccinations, not on their ability to pay to immunize their children. Even
50, the California Department of Public Health Immumzation Branch administers the California
Vaccines for Children Program, which provides “vaccines at no cost to . . . ¢hilc:xen from birth

(continued...)
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II. JACOBSON AND ITS PROGENY ARE BINDING PRECEDENT

Plaintiffs’ attempt to mischaracterize Jacobson as outdated or inapplicable is misguided,
and made without regard for the binding nature of Supreme Court precedent. (Sce Pls. Opp., at p.
11.) That California has since declared “public education to be a fundamental ripht” is
inconsequential to invalidating the legitimate and compelling interest recognized in Jacobson,
because SB 277 does not infringe upon the right to education, as plaintiffs suggest. SB 277
promotes the right to education by preventing the spread of serious, communicable diseases.

Contrary to plaintiffs’ assertions, the legitimate and compelling interest recognized in
Jacobson has been unanimously affirmed by federal and state courts across the country
throughout the 20th and 21st centuries, including “recent landmark case[s] from other
jurisdiction[s],” which have also consistently applied Jacobsor well beyond the :mallpox vaccine
and the other specific circumstances from which Jacobson arose, (Pls. Opp., at1. 10; see, e.g.,
Phillips [New Ydrk law required school children to be vaccinated for poliomyelitis, mumps,
measles, diphtheria, rubella, varicella, Haemophilus influenzae type b (Hib), perlussis, tetanus,
pneumococcal disease, and hepatitis B]; Workman [West Virginia law required school child
vaccination against chickenpox, hepatitis-b, measles, meningitis, mumps, diphtheria, polio,
rubella, tetanus and whooping cough]; Boone [Arkansas law required school child vaccination
against poliomyelitis, diphtheria, tetanus, pertussis, red (rubeola) meas]és, rubelly, and other
diseases as designated by the State Board of Health]; Sherr [New York law at thal time required
school child vaccination against poliomyelitis, mumps, measles, diphtheria, and rubella]; Hanzel
v, Arter (8.D. Ohio 1985) 625 F. Supp. 1259 [Ohio law required school children to be vaccinated
against mumps, poliomyelitis, diphtheria, pertussis,.tctanus, rubeola, and rubella ; see also
Vernonia School District 477 v. Acton (1995) 515 U.S. 646 [*[f]or their own good and that of
their classmates, public school children are routinely required to submit to various physical

examinations, and to be vaccinated against various diseases”].)

(...continued)
through 18 years of age.” (http://eziz.org/vic/overview/.)
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Moreover, Jacobson and the unbroken line of cases upholding mandatory vaccination
statutes have been expressly recognized as binding precedent by federal and state courts in
California that have affirmed the constitutionality of 8B 277. Tellingly, the plaintiffs here ignore
and conveniently decline to address the attempts and subscquent failures of their first suit in the
Central District of Califomia (Torrey-Love [) and the lawsuits filed‘by similarly-ininded ;;Iaintiffs
in Buck v. State of California, Los Angeles County Superior Court Case No. BCe: 17766,
Middleton et al. v. Pan et al., U.8.D.C., Central District of California Case No. 2:16-cv-05224-
SVW-AGR; and Whitlow, supra. Trying to distinguish the U.S. Supreme Court’s precedent in -
Jacobson and the California Supreme Court’s precedent in French by focusing on the
fundamental right to an education is unavailing when the Whitlow court clearly hz1d that “[t]he
right of education, fundamental as it may be, is no more sacred than any of the other fundamental
rights that have readily given way to a State’s interest in protecting the health and safety of its
citizens, and particularly, school children.” (Whitlow, supra, 203 F.Supp.3d at p. 1091.) Even
applying strict scrutiny, the Whitlow court obscrved that “[¢]onditioning school enrollment on
vaccination has long been accepted by the courts as a permissible way for States to inoculate
large numbers of youﬁg people and prevent the spread of contagious diseases.” (/bid. [citing
Vernonia Sch. Dist. 473, supra, 515 U.8. at p. 656].)

Finally, in an ill-concetved effort to provide some legal supﬁort for their ¢l allenge to school
vaccination mandates, plaintiffs mischaracterize the ruling in LePage v. State of Wyoming (Wyo.,
2001) 18 P.3d 1177. (See Pls. Opp., at p. 10.) The LePage court did not “reform[] a broad
vaccine mandate to engraft on it a personal-beliefs waiver,” as plaintiffs claim. (/bid.) Rather,
the LePage court simply held that Wyoming’s Department of Public Health excceded its authority
under the Wyoming statute in denying certain personal belief exemptions. To th: contrary, the
LePage court expressly declined to rule on the constitutional challenges to the statute, holding
instead that, “if problems regarding the health of Wyoming's schoolchildren devzlop because this
self-gxecuting statutory exemption is being abused, it is the Jegislarure 's responsibility 1o act

within the constraints of the Wyorning and United States Constitutions.” (Jd., at p. 1181 (italics
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1
added).) In so doing, the court expressly recognized the continued viability of Jucobson as
2 .
authority “that the state has the authority to enact a mandatory immunization program through the
3 .
exercise of its police power,” (Id., atp. 1179.)
4
As discussed in defendants’ moving papers, the unanimous holdings of Jacobsen and the
5
cases following it — including four federal and state courts in California affirmivg the
6 ‘
constitutionality of SB 277 = constitute settled law recognizing the states” legitimate and
7
compelling interests to enact mandatory vaccination laws. The constitutionality of SB 277 is
8
indisputable. Plaintiffs’ claims fail as a matter of law. Therefore, there are no a. .sgations of
9
other facts that can cure the deficiencies in plaintiffs’ Complaint,
10 ‘
CONCLUSION
11 ‘
For the foregoing reasons, defendants respectfully request that the Court sustain its
12
demurrer to plaintiffs’ Complaint without leave to amend.
13
14 | Dated: June 13,2017 Respectfully Submitted,
15 XAVIER BECERRA .
Attomey General of California
16 RICHARD T. WALDOW
Supervising Deputy Attorney General
17 JACQUELYN YOUNG
Deputy Attorney General .
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21 Deputy Attorney General
Attorneys for Defendants
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